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RECENT CASES 68 1 

ToRTS-ExPLOSIVES-LlABILITY FOR BLASTING — BASIS OF LIABILITY. — WAT- 

son v. Mississippi River Power Co., 156 N. "W. (Iowa) 188.— Held, that 
an owner of realty may recover, irrespective of any negligence, for dam- 
age caused by concussion or vibration from blasts in the bed of a river 
during the construction of a dam by a private company under an authori- 
zation by Congress. 

By the well-established general rule of law the owner of realty may 
recover for blasting regardless of negligence where there has been in 
actual physical invasion of his property. Hay v. Cohoes, 2 N. Y. 159; 
Munro v. Dredging Co., 84 Cal. 515; Scott v. May, 3 Md. 431; 
McAndrews v. Collers, 42 N. J. L. 189. However, where the damage is due 
to the force of a concussion or vibration, the courts are in sharp conflict : 
some imposing liability without proof of negligence, Hickey v. McCabe, 
30 R. I. 346; Fits Simmons v. Braun, 199 111. 390; Colton v. Onder- 
donk, 69 Cal. 155; Gossett v. So. Ry. Co., 155 Tenn. 376; while others 
require that negligence be definitely proved. Booth v. Term. Co., 140 
N. Y. 276 ; Simon v. Henry, 62 N. J. L. 486 ; Page v. Dempsey, 184 N. Y. 
245. The courts following the New York view, due to public policy, 
consider the use of explosives as necessary for the improvement of land, 
but draw a distinction between a use which is temporary, and one which 
is permanent, as the latter would become a nuisance thus excluding it 
from the operation of the rule applicable to the former. So it is held 
that a reasonable use of explosives will not make one liable unless an 
actual trespass is committed, although a neighbor may suffer damage if 
negligence is absent. Simon v. Henry, supra ; Booth v. Term. Co., supra. 
The courts holding to the contrary view of absolute liability under all 
circumstances draw no distinction between the damage resulting from an 
invasion by a physical object and concussion or vibration as the blast 
is considered the proximate cause of the injury in either case. Fits 
Simmons v. Braun, supra. The better reasoning seems to be with the 
courts in accord with the principal case in which no distinction is drawn 
between damage due to an actual invasion and concussion. The doctrine 
of Rylands v. Fletcher has not been widely accepted in America, but its 
probable application to this class of cases is due doubtless to the intrinsic 
danger of blasting. 

J. McD. 

Witnesses— Competency— Husband. — Ray v. Westall, 183 S. W. 
(Mo.) 629. — Held, the husband of a beneficiary of a will who was not 
himself a party to the action may give his nonexpert opinion that the 
testatrix had capacity, it not appearing that his opinion was based on acts 
of testatrix occurring in the presence of his wife; for if the will was 
sustained, the legacy would pass to his wife as her separate property and 
the husband could exercise no control over it. 

Under the New York Code (Sec. 829) where a witness will gain or 
lose by the judgment in the action, he is disqualified from testifying to 
transactions with a decedent under whom a party to the action claims. 
Franklin v. Kidd, 87 Misc. Rep. (N. Y.) 399. Thus, in a suit to decide 
the validity of a will, the wife of a devisee who is made a defendant 
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with her husband because of her contingent dower interest in land devised 
to him is not competent to testify for the defendant to a conversation 
with the testator. Johnson v. Cochrane, 159 N. Y. 555; Eckert v. Eckert, 
13 App. Div. (N. Y.) 490. But the husband is competent to testify in a 
suit by the wife to impress a trust on realty though he would have ten- 
ancy by curtesy in the land if wife's claim is sustained. Leary v. Corvin, 
60 N. Y. Sup. 563; Spindler v. Gibson, 75 App. Div. (N. Y.) 444. And 
the contingent interest of the husband of an executrix as tenant by 
curtesy does not disqualify him as a witness. In re Percival's Estate, 
7Q Misc. Rep. (N. Y.) 567; Hungerford v. Snow, 129 App. Div. 816. 
At common law, a husband was incompetent to testify in actions where 
his wife was a party or had a direct pecuniary interest in the result of 
the action and the Missouri court holds in another case, Norvell v. Cooper, 
134 S. W. 109s, that the husband remains incompetent to testify in such 
cases except where a statute has removed his disqualification and hence 
in this case in a suit against an administrator on a note of the intestate's 
the husband of the intestate's heir was held incompetent to testify. And 
in Texas, in a partition suit for land which a married woman claimed 
by gift from a decedent, her husband was held an incompetent witness 
on account of interest in spite of a statute giving married women control 
over the rents from their separate realty. Tannehill v. Tannehill, 171 
S. W. (Tex.) 1050. 

In many cases, however, it is said that the interest sufficient to dis- 
qualify a witness in such cases as these must be pecuniary, legal, certain 
and immediate. Svensson v. Lindgren, 124 Minn. 386. By such a test 
the principal case is clearly correct in considering the husband a competent 
witness. 

S. B. 



